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interesting subject bank ex- 
fees has recently been consid- 
ered the supreme court Nebraska, 
with reference the compensation al- 
lowed examiners under the statute 
that state. The legislature’ provided 


that the rate compensation should 


ten dollars per day, the fraction 
day, but that not more than twenty dol- 
lars, two days’ pay, should collected 
for any one examination. 

The state banking board, acting 
the dual capacity legislature and gov- 
ernor, enacted amendment this 
provision, the shape resolution 
whereby twenty dollars was 
for each examination.- the 
ire stockholder the Tamora State 
Bank, who applied for peremptory 
writ mandamus compel the banking 
board revise and rescind the rate 
compensation which they had estab- 
lished. The court refuses the writ be- 
cause its nature and use stimulate 
rather than restrain action, and, even 
though conceding the resolution the 
board without authority law, 
they cannot, the court says, compelled 
writ mandamus expunge re- 
scind 
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request, the court further expresses 
its opinion regarding the authority 
the state banking board usurp the 
legislative function, and change the rule 
compensation, concluding that 


clear from the whole act that authority 
vested the board state officers, the examin- 
ers themselves, change the rule rate compen- 
sation to examiners, for any cause or reason whatever 
whether the expectations the legislature realized 


national bank correspondent writes: 


Ihave about come to the conclusion that Congress 
does not care anything about national banks far 
doing anything for their relief concerned. The 
matter of granting 100 cents in circulation instead of 
consequence. reduction the tax recommended 
the comptroller would worth something. 


doubt very much anything will 
done concerning national banks 
the remaining few days the present 
Congress. There altogether too much 
time wasted windy nothings, 
speeches personal glorification, 
parliamentary fencing, which should 
devoted the consideration questions 
whose solution practical impertance 
the country large. 


Our readers will notice have set 
aside space for Bond De- 
law interest many who favor 
with their patronage, and the cases are 
numerous and frequent which invalidate 
bonds the hands innocent pur- 
chasers, that the experiences disclosed 
the published cases cannot fail 
profitable. 
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another place give abstract 
proposed bill regulate private 
banks pending before the leg- 
islature. Several states, already, have 
enacted laws various kinds affecting 
this large class while others have 
islation whatever upon 
The editor the Rand-McNally Bankers’ 
Monthly, the February issue, referring 
this particular bill, says: 


“While some legislation needed, act exactly 
like the above not likely 


Tue governor Missouri his mes- 
sage the legislature called attention 
the fact that there are savings banks 
that state, and while several move- 
ments had the past been started look- 
ing that end, the efforts had failed 
because the imperfection inad- 
equacy the state laws governing such 
depositories. 

bill has now been introduced the 
Missouri legislature for the incorpora- 
tion savings and safe-deposit institu- 
tions, 

“For the purpose receiving, for accumulation 
and safe keeping, deposits money, from any per- 
sons, corporation society, and investing, holding 
and repaying the same, crediting and paying interest 
thereon, act authorized and provided, and 
not otherwise. And also, its option, connection 
therewith, forthe purpose taking and receiving, 
bailee for safe keeping and storage only, jewelry, 
plate, money, specie, bullion, stocks, bonds, securities 
and valuable papers any kind and other valuables, 
and guaranteeing their safety upon such terms and for 
such compensation may agreed upon, and let 
out vaults, safes and other receptacles for the uses, 
purposes and benefits such corporations.” 

The proposed measure provides for 
the investment funds, other than 
those received for safe-keeping, bonds 
interest-bearing notes obligations 
the United States. those for which 
the faith the United States pledged 


for the payment the interest and prin- 
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cipal; Missouri state bonds bearing 
interest and certain other ways. 
Provision made for the purchase 
and holding real estate, the method 
application for loans and granting 
them; the non-payment directors and 
regulation their meetings. am- 
ount deposits such institutions may 
receive according their capital pre- 
scribed. before November 
the corporation under the act must file 
with the Secretary State report 
condition September bank, 
trust and safe deposit company, organ- 
ized under Missouri laws, whose capital 
fully paid and unimpaired, may 
accept the provisions this 
unlawful for any inst:tution advertise 
receive funds savings bank, 
except those created under this act. 
Regulations are made for the payment 
dividends and the division profits. 


Just publish the decision the 
supreme court the United States re- 
garding the duty employing 
banker discharge officer known 
have engaged stock speculation, there 
comes press dispatch from Ayer, Mas- 
sachusetts which print our news 
columns, concerning the defalcation 
cashier who has been ‘‘dabbling 
Knowledge such practice, 
and retention employment thereafter, 
would, under the decision, breach 
duty the part the controlling head 
the institution, but probably this 
instance, the stock operations were un- 
known, for the dispatch says: 

This fact (of the cashier’s dabbling stocks) 
gathered from letter sent brokerage 
firm, received here to-day, demanding a remittance of 


$1,500, which letter was opened the bank authori- 


q 
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DISQUALIFICATION BANK OFFICIAL STOCK SPECULATION. 


cashier, teller other bank offi- 
cial, engages more less largely 
speculation stock grain ex- 
change, and his practices this regard 
are brought, come the knowledge 
employing banker, bank di- 
rectors, what duty, any, does this 
knowledge impose upon the latter, where 
any relation trust, custody the 
funds property others exists, 
examine into the conduct of, su- 
pervise, remove the speculating official 
from any position trust responsi- 
bility which may occupy? 

For instructive case this subject, 
the opinion Mr. Justice Field the 
United States supreme court, which 
print this number, should care- 
fully read. The case was follows: 

Missouri banking partnership for 
some time kept deposit account with 
the private banking firm Preston, 
Kean Co., Chicago. During the 
period the deposit relation, the Mis- 
souri bankers bought the Chicago 
firm certain United States bonds, which 
were left special deposit with the 
latter, first gratuitously, 
quently basis for loans. The 
Chicago bankers had their employ 
assistant cashier named Ker, who ulti- 
mately absconded. Abouta year before 
Ker’s disappearance, came the 
knowledge Mr. Kean, the managing 
partner, that Ker had been speculating 
the Chicago board trade. Kean 
accused Ker, who replied that had 
made few transactions, but was doing 
nothing then, did not propose 
anything more, and that was then 
about $1,000 ahead, all told, Ker was 


allowed remain his position 
trust, which gave him access the 
funds and securities bank, and 
investigation was made verify his 
statement, discover whether 
had attempted appropriate any 
the bank’s funds. 

Ten months thereafter, and about two 
months before Ker absconded, word 
was conveyed the bank that was 
again speculating. Ker was asked 
this, and replied that had made some 
deals for friends Canada, but the 
transactions were ended. this time, 
the bankers made examination 
their books and securities, but omitted 
ascertain whether the special deposits 
had been disturbed. Ker was allowed 
remain the same Then 
came the decampment, the discovery 
the loss the specially deposited bonds 
the Missouri bankers, and the 
the latter made good, which 
now results the Chicago banking firm 
being adjudged grossly negligent, and 
consequently responsible. 

will interest set out 
special prominence, the language 
the court announcing the employing 
banker’s duty the treatment his 
subordinate, known have been en- 
gaged stock speculation: 


The reasonable care which persons should take 
property entrusted them for safe-keeping, 
without reward, will necessarily vary with its 
nature, value and situation, and the bearing 
surrounding circumstances upon iis security. 
The business the bailee will necessarily have 
some effect upon the nature the care required 
him, for example, the case bankers 
and banking institutions, having special arrange- 
ments, vaults and other guards, protect 
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property their custody, Persons therefore 
depositing valuable articles with them expect 
that such measures will taken ordin- 
arily secure the property from burglars outside, 
and from thieves within, and that whenever 
ground for suspicion arises, examination will 
made them see that has not been ab- 
tampered with; and also that they 
will employ fit men, both ability and integrity, 
for the discharge their duties, and remove 
those employed whenever found wanting 
either these particulars. omission such 
measures would most cases deemed cul- 
breach good faith, and constitute fraud 
upon the depositor. 


And again! 


Upon this subject the court below, giving 
its decision, after observing that the defendants 
knew that Ker had been engaged business 
which was hazardous, and that his means were 
scant, and after commenting upon the demoral- 
izing effect speculating stocks and grain, 
seen the numerous peculations, embezzle- 
ments, forgeries and thefts plainly traceable 
that cause, and the free access Ker valuable 
securities, which were transferable delivery, 
easily abstracted and converted, and yet his 
being allowed retain his position without any 
effort see that had not converted his 
own use the property others, that his state- 
ments were correct, held that was gross negli- 
gence the defendants not discharge him 
place him some position less responsibility. 
this conclusion fully concur. 


These extracts from the language 
the court, show the measure duty re- 
quired employing banker towards 
one who has entrusted him with valu- 
ables for safe-keeping, the treatment 
known have speculative tendency 
which occasionally indulges; and 
while the case one special deposit* 
the rule duty announced has, 
course, general application wherever 
trust relation exists. 


*The case before the court involved questions the 
duty and liability banker, the custody 
special deposits, and much the opinion taken 
with consideration the question whether the de- 
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Another interesting case 
nature, also arising from the theft 
special deposit, has been decided the 
supreme court Pennsylvania, and will 
National Bank Chester Valley, Pa. 
St. special deposit had been 
stolen the teller the bank, aud the 
owner—in this 
sought make the bank responsible. 
Among other contentions, the depositor 
urged the negligence the bank re- 
taining the teller employment, after 
was known had speculated. 
this point the court said: 


Another complaint is, that the teller was suf- 
fered remain employment after was 
known that had dealt once twice stocks, 
Undoubtedly the purchase sale stocks not 
the judge well said (in the court below) had 
been found the gaming-table, engaged 
some fraudulent dishonest practices, should 
president the bank, when called the 
brokers who acted for the teller the purchase 
the stock, had discovered that was engaged 
stock-gambling, buying and selling be- 
yond his evident means, different course 
would have been called for. officer bank 
engaged stock-gambling can safely crusted, 
and the evidence this can found the 
numerous defaulters, whose peculations have 
been discovered directly traceable this 
species gambling. cashier, treasurer, 
other Officer having the custody funds, 
thinks sees desirable speculation and 
takes the funds his institution, hoping 
return them instantly, but fails 
his venture, success tempts him on; and 
ventures again retrieve his loss, increase 
his gain, and again and again ventures. Thus 
the first step, often taken without criminal in- 


positary banker was gratuitous bailee, bailee 
for hire—in the latter case the bailee being held 
greater degree care and being responsible for 
less degree of negligence than in the case of 4 
gratuitous bailment—but the facts disclosed are held 
constitute the banker guilty gross negligence 
the custody the deposit, that even were 
gratuitous bailee, which, however, held was 
not, would nevertheless liable. 
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tent, the fatal step, ruin him- 
self and those whose confidence has betrayed. 
Hence any evidence stock-gambling, 
dangerous outside operations, should visited 
with immediate dismissal. this case, the 
operations the teller stocks gam- 
bler them, were unknown the officers 
the bank until after had absconded. 


thus have these two decisions 
this important question the duty 


have engaged speculating, an- 
nouncing the law general way. 
the published case, general practice 
speculating, known the employer, 
held the supreme court impose the 
duty removal, or, least, transfer 
less responsible position, and failure 
exercise this duty declared gross 
negligence. Pennsylvania case, 
also, any evidence stock-gambling 
dangerous outside operations should 
visited with immediate dismissal,” 


but the other hand, dealing once 
twice stocks was not held sufficient 
reason discharge. 

plain that the rule duty yet 
more clearly defined. What degree 
indulgence can tolerated? may 
difficult determine whether the official 
has been buying for investment for 
speculation. Private, independent means 
may factor the problem, and this 
taken note the later decision, 
for the fact specially dwelt upon that 
the official had scant means his own. 

Furthermore, would the placing 
orders for others agent, violate the 
rule propriety? 

These are interesting speculations 
which may find solution later cases. 
the meantime have the general 
announcement the law the supreme 
courts the United States, and 
Pennsylvania, tor guidance. 


EFFECT CERTIFICATION DRAWER’S LIABILITY. 


Cases have been cited previous 
numbers establishing the following prop- 
regarding the effect the cer- 
tification check upon the 
liability 

Where check certified BEFORE delivery 
the drawer, the latter not released from lia- 
bility; but 

Where, AFTER delivery, the payee holder 
obtains certification, instead taking payment, 
the obligation the bank taken for that the 
drawer, and the latter discharged. 


further and interesting phase 
the question brought case de- 


cided Illinois, found subsequent 
page. The rule well known that 
where the payee check receives 
from the drawer the same place 
which the drawee bank located, has 
until close banking hours the next 
day which present it. the in- 
terim, the fund the risk the 
drawer, and should the bank fail during 
that period, the drawer would remain 
liable. But suppose, was the fact 


the case decided, the payee obtains its 
certification the same day receives 
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the check, and the bank fails the next 
day, the check being certifi- 
cation had not been obtained, the drawer 


would have been liable. Will the fact 


certification within the two days 
his otherwise absolute liability, release 
the drawer? The court holds yes, for 
reasons which will found the opin- 
ion, and all the authority there the 
subject, appears, the same effect. 
Rather rough experience for the 
payee, who was collecting bank, this 
case. The messenger his round 
collection, took the check payment 
the bank which drawn, and had 
certified. Here was the fatal 
had passed the bank by, the liability 
the check-drawer would have been 
preserved, for the bank did not open its 
doors the following day. 
Notwithstanding the rule that col- 
lecting bank liable its principal 
takes anything other than money 
the practice common for banks 
accept certified checks satisfaction 


LAW JOURNAL 


notes and acceptances. 
exact the requirement 
taken. The present case 
tion the wisdom such require. 
certification had been procured 
the drawer, before delivery the 
messenger, would not have been dis. 
charged. But the collecting bank tak. 
ing upon itself the task procuring cer. 
tification, accepted the drawee bank 
its sole and only debtor, and thereby 
lost its right more than join the 
army unfortunates whose only legacy 
from the departed bank was the mourn- 
ful pleasure raking among its ashes, 

our next number propose 
continue this subject consideration 
the following interesting inquiry: 

the holder check after receiving 
the drawer, takes the bank and 
tains its certification, thus releasing 
drawer from liability, would entitled 
under any circumstances claim 
ence payment over general creditors the 
bank where the latter has failed after certi- 
fication and payment? 
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SPECIAL DEPOSIT—THEFT 
CASHIER—LIABILITY BANK 
—GROSS NEGLIGENCE. 


Supreme Court, January 1891. 


Inan action against bankers recover 
the value bonds placed with them special de- 
posit, and stolen absconding cashier, appeared 
that, about year before his flight, the managing part- 
ner became aware that he had been speculating on the 
board of trade, and, on charging him therewith, was 
told that he had speculated, but was not doing so then 
and would not thereafter; and that efforts were 
made verifiy his statements, ascertain whether 
hehad used property not his own; that about eight 
months later was learned that had been specula- 
ting again, but he stated that these were deals for 
friends, and were closed; that examination the 
books and securities, though not special deposits, 
was then made, but the cashier was retained in his 
that this was gross negligence, and de- 
fendants were liable whether regarded gratuitous 
bailees, bailees for hire. 

Where one bank deposits bonds with another, 
with which it has an account, without hire, but subse- 
quently pledges them security for money bor- 
rowed, and after payment thereof instructs hold 
them security for overdrafts which desires to, 
and subsequently does, various times, make, 
large amounts, the gratuitous bailment is converted 
into one for mutual benefit, and the bailee required 
care for the bonds prudent owner would for his 
own. 


error the circuit court the 
United States for the Northern district 

Pennell, and Brainard, for plain- 
tif error. Huntington Jackson 
and Robert Hervey for defendant 
error. 


plaintiffs below, the 
defendants error here, are citizens 
Missouri, and for many years have been 
doing business Maryville, 
that state, under the name the 
Nodaway Valley Bank Maryville. 


THE BANKING LAW 


LEGAL DECISIONS. 


The defendants below are citizens 
different states, one them Michi- 
gan, and the other and for 
similar period have been engaged 
business bankers Chicago, the 
opened account with the defendants, 
which continued until the spring 1883. 
The average amount deposits them 
with the defendants each year during this 
period was between two 
thousand dollars. Interest was allowed 
the rate per cent. the de- 
posits above but nothing de- 
posits under that sum. 7th 
July, 1880, the plaintiffs purchased the 
defendants per cent. bonds the United 
States the nominal amount $12,000 
but the bonds being premium 
market, the plaintiffs paid for them, in- 
cluding the accrued interest thereon, 
$13,005. The purchase was made upon 
request letter from the plaintiffs, 
and al! subsequent 
tween the parties respecting the bonds 
and the conditious upon which they 
were held, are contained their 
correspondence. The letter directing 
the purchase concluded with request 
that the defendants send the plaintiffs 
description and the numbers the 
bonds, and hold the same special 
deposit. the subsequent account 
the purchase rendered the 
ants, the plaintiffs were informed that 
the bonds were held special deposit 
subject their order. The numbers 


the bonds appear upon the bond regis- 
ter kept the defendants, and the 
bonds remained their custody until 
some time between November, 1881, 
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and November 1883, when they were 
stolen, and disposed their asssistant 
cashier, one Ker, who absconded from 
the state, the 16th January, 1883. 
The present action brought recover 
their value. the defendants was 
contended below, substance, and the 
contention renewed here, that the 
bonds being placed with them special 
deposit for safe-keeping, without any 
reward, promised implied, they were 
gratuitous bailees, and were not charge- 
able for the loss the bonds, unless the 
same resulted from their gross negli- 
gence; and they deny that any such 
negligence imputable them. 
the other hand the plaintiffs contended 
below, and repeat their contention here, 
that, assuming that the defendants were 
fact simply gratuitous bailees when 
the bonds were deposited with them, 
they still neglected keep them with 
the care which such bailees are bound 
give for the protection property placed 
their custody; and further, that sub- 
sequently the character the bailment 
was changed one for the mutual bene- 
fit the parties. 

Much the argument counsel be- 
fore the court, and the briefs filed 
them, was unnecessary—indeed, was 
not open consideration,—from the 
fact that the case was heard, upon stip- 
ulation parties, the court, without 
the intervention jury, and its special 
findings cover all the disputed questions 
fact. There the record bill 
exceptions taken rulings the 
progress the trial, and the correctness 
the findings upon the evidence not 
open our consideration. Rev. St. 
$700. The question whether the facts 
found are sufficient support the judg- 
ment the only one inquiry here. 

Undoubtedly, the bonds were 
received the defendants for safe- 


keeping, without compensation them 
any form, for the ben- 
efit the plaintiffs, the only obligation 
resting upon them was exercise over 
the bonds such care men common 


prudence would usually bestow for the. 


protection their own property 
similar character. one taking upon 
himself for another, without con- 
sideration, bound, either law 
morals more than man that 
character would generally for him- 
self under like conditions. 
reasonable care all such cases 
the dictate good faith. utter dis- 
would act bad faith him, 
But what will constitute such reasonable 
care will vary with the nature, value and 
situation the property, the general 
protection afforded the police the 
community against violence and crime, 
and the bearing surrounding circum- 
stances upon its security. The care 
usually and generally deemed necessary 
the community for the security 
similar property, under like conditions, 
would required the bailee such 
cases, but nothing more. The general 
doctrine, stated text-writers and 
judicial decisions, that gratuitous 
bailees another’s property are not re- 
sponsible for its loss unless guilty 
gross negligence its keeping. But 
gross negligence such cases nothing 
more than failure bestow the care 
which the property its situation de- 
mands. The omission the reasonabie 
care required the negligence which 
creates the liability; and whether this 
existed question fact for the jury 
determine, court where jury 
waived. See The World King, 
How. 470, 474, 475; Co. 
Lockwood, Wall, 357, 383; 
Co. Arms, 489, 494. 
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The doctrine exemption from lia- 
bility such cases was one time 
carried far shield the bailees 
from the fraudulent acts their own 
employees and officers, though their em- 
ployment embraced the 
property, such acts not being deemed 
within the scope their employment. 
Thus, Bank, Mass. 479, 
the bank was, such acase, exonerated 
from liability for the property intrusted 
it, which had been fraudulently ap- 
propriated its cashier, the supreme 
judicial court Massachusetts holding 
that had acted without the scope 
his authority, and therefore the bank 
was not liable for his actsany more than 
would have been for the acts mere 
stranger. that chest contain- 


ing quantity gold coin, which was 
specified accompanying memoran- 
dum, was deposited the bank 
safe-keeping, and the gold was fraudu- 


lently taken out the cashier the 
bank and used. was held, upon the 
doctrine stated, that the bank was not 
liable the depositor for the value 
the 

Bank, Mass. 605, 611, the 
held that the gross carelessness which 
would charge gratuitous bailee for the 
loss property must such would 
affect its safe-keeping, tend its 
loss, implying that liability would attach 
the bailee such cases, and that 
extent qualifying the previous decision. 

Scott Bank, Pa. St. 479, 480, 
the supreme court Pennsylvania as- 
serted the same doctrine that the 
Massachusetts case, holding that bank 
mere depositary, without special 
contract reward, was not liable for 
the loss government bond deposited 
with for safe-keeping, and afterwards 
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that case was stated that the teller was 
suffered remain the employment 
the bank after was known that had 
dealt once twice stocks, but this 
fact was not allowed control the de- 
cision, the ground that was un- 
known the officers the bank that 
the teller gambled stocks until after 
had absconded, but the same time 
observing that: 


officer bank, engaged stock gam- 
bling, can safely trusted, and thé evidence 
this found the numerous defaulters, whose 
peculations have been discovered directly 
traceable this species cash- 
ier, treasurer, other officer having the custody 
funds, thinks sees desirable speculation, 
and takes the funds his institution, hoping 
return them instantly, but fails his venture 
success tempts him on; and ventures 
again retrieve his loss, increase his gain, 
and again and again ventures. Thus, the 
first step, often taken without criminal intent, 
the fatal step, which ends ruin himself, 
and those whose confidence has betrayed.” 


stated above, the reasonable care 
which persons should take property 
intrusted them for safe-keeping, with- 
out reward, will necessarily vary with 
its nature, value and situation, and the 
bearing surrounding circumstances 
upon its security. The business the 
bailee will necessarily some effect 
upon the nature the care required 
him, as, for example, the case 
bankers and banking institutions, hav- 
ing special arrangements, vaults and 
other guards, protect property 
their custody. Persons, therefore, de- 
positing valuable articles with them, ex- 
pect that such measures will taken 
will ordinarily secure the property from 
burglars outside, and from thieves with- 
in, and that, whenever for sus- 
picion arises, examination will 
made them see that has not 
been abstracted tampered with; and 
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also that they will employ fit men, both 
ability and integrity, for the discharge 
their duties, and remove those em- 
ployed whenever found either 
these particulars. omission 
such measures would most cases 
deemed culpable negligence, gross 
amount breach good faith, 
and constitute fraud upon the depos- 
itor. was this view the duty 
the defendants this case, who were 
engaged business bankers, and the 
evidence their neglect, upon being 
notified the speculations stocks 
their assistant cashier who stole the 
bonds, make the necessary examina- 
tion respecting the securities deposited 
with them, remove the speculating 
cashier, which led the court its con- 
clusion that they were guilty gross 
year before the assistant cashier ab- 
sconded, the defendant Kean, who was 
the chief officer the banking institu- 
tion, was informed that there was some 
one the bank speculating the board 
trade Chicago. Thereupon Kean 
made quiet investigation, and the 
facts discovered him pointed Ker, 
whom accused speculating. Ker 
replied that had made few transac- 
tions, but was doing nothing then, and 
did not propose anything more, 
and that was then about $1,000 ahead 
all told. was not known that Ker 
had any other property besides 
ary. His position assistant cashier 
gave him access the funds well 
the securities the bank, and was 
afterwards kept his position without 
any effort being made the part the 
defendants verify the truth his 
statement, whether had attempted 
appropriate his own use 
erty others. 

Again, about two months before Ker 
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absconded, one the defendants, resid- 
ing Detroit, received anonymous 
communication, stating that some one 
connected with the bank Chicago, 
was speculating the board trade. 
thereupon wrote the bank, calling 
attention the reported speculation 
gesting inquiry, and careful exam- 
ination its securities allkinds. 
receipt this communication Kean told 
Ker what had heard, and asked 
had been speculating the board 
trade. Ker replied that had made 
some deals for friends Canada, but the 
transactions were ended. The defend- 
ants then entered upon examination 
their books and securities, but made 
effort ascertain whether the special 
deposits had been disturbed. Upon this 
subject the court below, giving its 
decision, (29 Fed. Rep. 498,) after ob- 
serving that the defendants knew that 
Ker had been engaged business which 
was hazardous, and that his means were 
scant, and after commenting upon the 
demoralizing effect speculating 
stocks and grain, seen the numer- 
ous peculations, embezzlements, forger- 
ies and thefts, plainly traceable that 
cause, and the free access Ker 
valuable securities, which were transfer- 
able delivery, easily abstracted and 
converted, and yet his being allowed 
retain his position without any effort 
see that had not converted his own 
use the property others, that his 
statements were correct, held that was 
gross negligence the defendants not 
discharge him place him some 
position less responsibility. this 
conclusion fully concur. 

The second position the plaintiffs 
also well taken: that, assuming the de- 
fendants were gratuitous bailees, the 
time the bonds were placed with them, 


i 


THE BANKING 


the character the bailment was sub- 
sequently changed one for the mu- 
tual benefit the parties. appears 
from the findings that the plaintiffs sub- 
sequently their deposit 
edly asked for discount their notes 
the defendants, offering the latter 
the bonds deposited with them collat- 
eral, and that such discounts were made. 
When the notes thus secured were paid; 
and the defendants called upon the 
plaintiffs know what they should 
with the bonds, they were informed 
that they were hold them for the 
plaintiffs’ use previously. The plain- 
tiffs had already written the defend- 
ants that they desired keep the bonds 
for emergency, and also that they 
wished times overdraw their ac- 
count, and that they would consider the 
bonds security for such overdrafts. 
From these facts the court was opin- 
ion that the bonds were held the de- 
fendants collateral meet any sums 
which the plaintiffs might 
and the accounts show that they did 
subsequently overdraw numerous in- 
stances. The deposit, its change 
from gratuitous bailment security 
for loans, became bailment for the mu- 
tual benefit both parties; that 
say, both were interested the trans- 
actions. For the bailor obtained the 
loans, and that extent was his ad- 
vantage; and the bailee secured 
the payment the loans, and that was 
his advantage also. The bailee was 
therefore required, for the protection 
the bonds, give such care pru- 
dent owner would extend his own 
property similar kind, being that 
gent character than that gratuitous 
bailee ,but differing from him that 
thereby became liable for the loss the 
property, caused his neglect, though 
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not amounting gross negligence. Two 
cases cited counsel, one from the 
court appeals Maryland, and the 
other from the court appeals New 
York, declare and illustrate the relation 
parties under conditions similar 
those the parties before us. 

the case from Maryland, 
Boyd, Md. 47,) appeared that 
firm the name William Boyd 
Co., was large customer the Third 
National Bank Baltimore, and the 
5th February, 1866, was indebted 
about $5,000. Subsequently, the 
senior member the firm, pursuant 
agreement between him and the presi- 
dent the bank, deposited with the 
bank certain bonds and stocks collat- 
eral security, for the payment all obli- 
gations himself and the firm, then 
existing, that might incurred there- 
after, with the understanding that the 
right sell the collaterals satisfaction 
such obligations was vested the 
officers the bank. Some the bonds 
were subsequently others 
deposited their place. While these 
collaterals were with the bank, the firm 
kept deposit account, having aver- 
age about $4,000, and from time 
time, needed, obtained the se- 
curity the collaterals, discounts rang- 
ing from three fifteen thousand dol- 
lars. The firm was not indebted the 
bank subsequently July, 1872, when 
paid its last indebtedness. The bonds, 
however, were not then withdrawn, but 
left the bank under the original agree- 
ment. August, 1872, the bank was 
entered burglars, and certain the 
bonds were stolen. action the 
senior partner against the bank re- 
cover the value the bonds stolen, 
was held: 


First: That the contract entered into the 
bank was not mere gratuitous 
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Second: That the original contract bail- 
ment being valid and binding, the obligation 
the bank for the safe custody the deposit did 
not cease when the plaintiffs’ debt. had been 
paid.” 

Third: That the defendant was responsible 
the bonds were stolen consequence its 
failure exercise such care and diligence 
their care and custody and keeping banks 
common prudence, like situation and business, 


usually bestowed the custody and keeping 


similar property belonging themselves; that 
the care and diligence ought have been such 
was properly adapted the preservation and 
protection the property, and should have been 
proportioned the consequence likely arise 
from any improvidence the part the de- 
fendant.” 


Fourth: the proper measure dam- 
ages was the market value the bonds the 
time they were stolen. Whether due care and 
diligence have been exercised bank the 
custody bonds deposited with collateral 
security question fact exclusively within 
the province the jury decide.” 


case from New York 
the defendant, collateral security for 
loan made him abank, delivered 
certain securities, which were taken 
and converted the president his 
own use. action the receiver 
the bank recover the amount loaned, 
was found that the trustees the 
bank left the entire management its 
business with the president, and as- 


sistant, styled that they 
received the statements the president 


without question examination; that 
they had meetings pursuant the 
by-laws, and made examination 
the securities, and exercised care 
diligence regard them; also, that 
the president had been the habit 
abstracting securities, and using them 
his private business, most them being 
returned when called for; and that the 
manager, who had knowledge this 
habit, did not take any means pre- 
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vent it, nor did notify the trustees. 

was held that the bank was charge- 
able with negligence, and that the de- 
fendant was entitled counter-claim the 
value the securities; that 
ment was for the mutual benefit the 
parties; that the bailee was bound, for 
the protection the property, exer- 
cise ordinary care, and was liable for 
negligence affecting the safety the 
collaterals, distinguishing the case from 
the liability gratuitous bailee, which 
arises only where there has been gross 
negligence his part. 

follows, therefore, that whether 
regard the defendants gratuitous 


bailees the first instance, after- 


wards becoming bailees for the mutual 
benefit both parties, they were liable 
for the loss the bonds deposited with 
them; and the measure the recovery 
was the value the bonds the time 
they were stolen. Judgment affirmed. 


NEBRASKA BANK EXAMINERS— 
FEES—POWER STATE 
BOARD REGULATE. 


Supreme Court Nebraska, Dec. 23, 


Under the act March 29, 1889, requiring banks, 
corporations, firms, and individuals. transacting 
banking business report their resources and liabil- 
ities to the auditor of public accounts, and providing 
for their yearly examination, the fees bank exam- 
iners, appointed the board state officers under 
the act, are strictly conformity section 
the act, andany resolution order the board 
state officers prescribing any other rule rate com- 
pensation without authority and void. 


(Syllabus the court.) 

Mandamus. 

Gilbert, for relator. 
Leese, Atty. Gen., tor the State. 


his information December 1889, ap- 


plying for peremptory writ manda- 
mus compel the auditor public ac- 
counts, the treasurer state, and the 
attorney general, board bank 
supervisors for the appointment bank 
examiners, under act the legisla- 
ture this state entitled 


act require corporations, firms and in- 
dividuals transacting business make reports 
their resources and liabilities the auditor 
public accounts, and provide for the examina- 
tion the affairs such banking institutions, 
and fix minimum capital for the transaction 
banking business, punish the receiving 
deposits insolvent banking institutions, and 
provide for winding their affairs, and 
repeal sections one, two. and three chapter 
eight the Compiled Statutes 1887,” 


Approved March 29, 1889, revise 
and rescind the rate compensation 
paid for the service bank exam- 
The relator sets 


That stockholder the Tamora State 
Bank, and other banks, organized under the 
laws this state, various places; (2) that the 
legislature this state its twenty-first session 
passed the act referred to; (3) that its provis- 
ions the auditor, treasurer, and attorney general 
are constituted board, appoint the 


examiners therein provided exercise 


general oversight the operation the act, and 
the examination the banks this state; (4) 
that said board met and organized July 
1889, and appointed Bring, J.C, McNaugh- 
ton, and Thomas Sanders, bank examiners, 
who qualified and entered upon their duties; (5) 
that section the act provides that every per- 
son appointed examine the affairs any 
bank, corporation, firm, individual transacting 
banking business, shall receive compensation 
for such examination the rate $10 for each 
day him employed such examination, which 
shall paid the bank, corporation, firm 
individual whose affairs are examined, 
provided that the fees paid any such cor- 
poration, firm, individual for any such single 
examination shall not less than $10 nor more 
than $20; said board July 1889, 
made order authorizing and requiring said 
bank examiners charge $20 each all cases 
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the fees examiners, without reference 
the time employed, which order was without au- 
thority law, and said board not vested with 
judicial discretion fix the amount 
charged for such examinations which fixed 
the act, and said examiners refused examine 
banks unless they are paid the sum $20, 
regardless the time spent making the same; 
(7) that October 31, 1889, the defendant 
Saunders, one the examiners, examined the 
Tamora State bank, spending the fraction one 
day, and also examined the other bank the 
village Tamora the same day, and required 
each pay therefor the fee $20, which sum 
was paid. 


The relator prays that peremptory 
writ mandamus may issue said state 
officers acting such board, command- 
ing them rescind said order author- 
izing the charge $20, and that said 
examiners required perform the 
duty bank examination the manner 
especially provided law, and for the 
fees provided the eighth section the 
act. The respondents answered admit- 
ting the allegations paragraphs 
and the relator’s information. 
answer the sixth paragraph, 
they set that under the provisions 
the banking act March 29, 1889, the 
examiners are allowed $10 for each day 
employcd any examination, paid 
the bank, and time has either 
them received any compensation 
excess $10 for each day employed. 
(3) They further say that section 
said act provides that the fees paid any 
bank for any examination shall 
not less than $10, nor more than $20, 
and that bank required pay for 
more than one examination any one 
year; that pursuance said provision 
the three respondents first mentioned 
made the order charging each bank ex- 
amined the sum fee only after 
full investigation the time actually 
employed examining the affairs any 
bank, and upon finding that more time 
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than one day was actually required 
completing examination that the sum 
charged reasonable and just; and 
that the time actually spent bank 
building was only charged for, many 
banks that require three days’ time 
examine their affairs would only re- 
quired pay the sumof affi- 
davits Examiners Saunders, Mc- 
Naughton, and Brink were attached 
thereto, and made part respondents’ 
answer. Respondents deny that the ex- 
aminers either them ever refused 
examine bank unless fee $20 
was paid, but allege the fact that 
bank has refused pay that fee, and 
that every instance examination 
the bank’s books first made before any 
fee asked, compensation received. 
(4) Respondents, paragraph 
allege that October 31, 1889, Saun- 
ders, the examiner, did examine the Ta- 
mora State Bank. Leaving Utica, 
reached Tamora about M., 
and immediately after dinner com- 
menced his examination, and continued 
until o’clock M., discovering ir- 
regularities which required additional 
time for examination: the articles 
incorporation were not 
ond, the records were 
the book certificates showed that all 
the certificates stock were issued 
Jones, the cashier. that 
the name the relator did not appear 
correspondence with the bank’s corres- 
pondents order verify the statement 
shown the books the bank. 
Sixth, and, further, that the names 
the shareholders should made ap- 
pear the bank-books, the individ- 
ual liabilities should made appear 
showing that the bank had property 
the cash value required law above 


incumbrances, and excess 
That after making the examination, 
occupied the examiner more than one- 
half the day’s time verify the accounts 
the books, make out and 
send the auditor public accounts 
report said bank; that did, the 
evening October 31st, examine the 
bank Williams Co. from 6;30 
until after M.; that during 
the morning November the exam- 
ination was continued, and was found 
necessary visit its correspondent 
Seward verify itsstatement. (5) The 
time actually employed completing 
the examination the Tamora State 
Bank was more than days, and 
yet incomplete, and will probably neces- 
sitate another visit the bank. (6) The 
time actually employed completing 
Co.’s bank was more than two days, and 
each paid the examiner $20. (7) Re- 
spondents further say that examina- 
tion cannot properly made and com- 
pleted any bank this state less 
than two days, and they deny each and 
every other allegation the relator’s in- 
formation contained. 

brief filed this case the re- 
lator, there any evidence submitted 
support the information. From 
this fact, are not informed upon what 
principle the court asked enforce, 
mandamus, the duty the board 
state officers rescind the resolution and 
order relating the fees bank examin- 
ers. High’s Work Extraordinary 
Legal Remedies, (section pre- 
mised that the jurisdiction mandamus, 
over the official acts public officers, 
exercised for the purpose stimulating 
rather than restraining their action; and 
while officers who are backward dila- 
tory the exercise their functions 
may properly set motion man- 


p 


damus, yet, when they are proceeding 
discharge duty imposed upon them 
law, they are longer subject the 
control the writ.” While find 
authority under the act March 29, 1889, 
creating the board state officers, 
known the Banking Board,” 
formulate, resolution order, rules 
for the regulation bank examiners 
provided for the examination affairs 
banks, corporations, firms, and indi- 
viduals, transacting banking business, 
equally loss find any author- 
ity rulecompelling them expunge 
and rescind their resolution and order, 
case they have established them, 
and even though conceded that 
such rules are without the authority 
law. 

additional rule laid down 
author cited that the relator whose 
application the relief sought should 
show some personal interest that 
which seeks enforce; and that 
mandamus will not lie compel action 
upon the part public officers, where 
apparent that the relator has direct 
interest the action sought co- 
erced; and that benefit can accrue 
him from its performance.” 

authorize relief this case must 
clearly appear that there specific 
ministerial duty the part the re- 
spondents performed which the 
relator directly interested. The re- 
lator alleges that stockholder 
the Tamora National Bank, Tamora, 
and other banks, organized under the 
laws this state, various places; and 
that said board July 1889, being 
session consider the enforcement 
the act March 29, 1889, passed 
resolution and entered order requir- 
the bank examiners charge $20 each, 
all cases, the fees for examinations, 
without reference the time employed 
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the provisions and restrictions 
the eighth section the act; and alleges, 
further, that October 31, 1889, the 
defendant Saunders, pursuance 
such order, visited Tamora, and exam- 
ined the Tamora Bank, spending only 
the fraction one day, and, the same 
time, examined the banking business 
Williams Co. the same day, 
requiring each pay the fee $20 for 
his services, whereas was entitled 
under the law but $10 for each ex- 
amination. The respondents admit the 
second, third, fourth, and fifth para- 
graphs the information, traverse all 
others, and deny circumstantially the al- 
legation time spent the examina- 
tions Tamora, alleging that the 
first instance was days, and the 
second Whatever the information 
shows, tends show, certainly 
fails show that the relator has any di- 
rect legal interest the ministerial act 
obligation which seeks enforce 
the part the respondents. When 
this application was snbmitted, was 
the informal request counsel, either 
side, that whatever might the result 
the writ mandamus, the court 
should express opinion the au- 
thority the bank examiners under the 
resolution the board state officers 
created the act March 29, 1889, 
exact and receive each bank, corpora- 
tion, firm, individual transacting 
banking business, the examination 
provided section the sum 
the hearing were all the opinion 
that the language the section referred 
to, ‘‘that every person appointed ex- 
amine the affairs any bank, corpora- 
tion, firm, individual transacting 
banking business, shall receive compen- 
sation for such examination the rate 
ten dollars for each day him em- 
ployed such examination,” was clear 
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and specific, and free ambiguity; and, 
together with the proviso, the fees 
paid any such corporation, firm, 
individual for any such single examina- 
tion shall not less than ten dollars 
nor more than twenty dollars,” left 
room doubt that was the legislative 
intention that the examiners should dis- 
charge their duties, and work their func- 
tions, the day, the rate $10 per 
day; and, their duties employed them 
the examination any one bank less 
than one day, ‘‘that the fees paid for 
such examination should not less than 
and that any additional time em- 
ployed, beyond one day, shonld paid 
for the same rate, and not exceed 
one additional day, reason 
the law seems beclear. Thiscom- 
pensation paid the banking con- 
cerns examined. That banker, whose 
books, accounts, and financial affairs are 
properly kept, could scarcely sub- 
jected more than one day’s charges 
the examiner, while one whose affairs 
could not readily understood from 
unintelligible books and accounts might 
the subject two days’ examination 
and double fees. This rule therefore 
reasonable, and tends encourage care- 
ful methods the important transac- 
tions banks. was doubtless ex- 
pected the framers the act that the 
compensation the examiner exam- 
iners, provided under the rule stated, 
would exceed the sum $2,000 each, 
over travelling expenses; hence, the sec- 
ond proviso the section, that all fees 
collected any such examiner excess 
$2,000, and all necessary travelling 
expenses, should paid into the state 
treasury. clear from the whole act 
that authority vested the board 
state officers, the examiners 
themselves, change the rule the 
the rate compensation examiners, 


LAW JOURNAL. 


for any cause reason whatever, 
whether the expectations the legisla- 
ture realized not. The writ will 
denied. Judgment accordingly. The 
other judges concur. 


CERTIFICATION CHECK—DIS- 
CHARGE DRAWER. 


Appellate Court First District, 
December, 1890. 


CONTINENTAL NATIONAL BANK 


Notwithstanding the general rule law that where 
the payee check receives from the drawer, 
the same place where the drawee bank located, 
has all the banking hours the next day which 
present itin order hold the drawer responsible,— 
yet, during that period the payee obtains certifica- 
tion, he releases the drawer, even though the drawee 
bank suspends before the close the day following 
its issue. 


Campbell Custer, attorneys for bank, 
appellant. 

Kraus, Mayer Stein, attorneys for 
appellee. 


Action the Continental National 
Bank Chicago against Corn- 
hauser Co., check drawn the 
latter the Traders’ Bank, which 
failed the day after the check was drawn. 
the day drawing, the messenger 
the Continental Bank had procured 
certification the check. The bank 
was defeated the court below. 


Gary, These parties are both cor- 
porations. the language the ap- 
pellant’s brief, the question the case 
is, the bank barred its 
action because its agent procured the 
check certified, when might 
have got the money?” question 
made that the action the agent was not 
the action the bank; the only claim 
the appellant is, that procuring the 


a 
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check certified, had effect upon 
the relations these parties each 
other. 

The circumstances were that the bank 
had for collection note made the 
appellees, due October 1888, not pay- 
able the bank, and sent its agent 
collect it. The appellees gave that 
agent their check for the amount 
the note, the Traders’ Bank Chi- 
cago. The agent returning the 
appellate bank, stopped the Traders’ 
and had the check certified that bank, 


which then charged the account 


the appellees. The agent might have 
had the money upon the check had 
then required it. All this happened 
about noon October 1888. 

The next day the Traders’, being in- 
solvent, did not open its doors for busi- 
ness, and the appellant now seeks re- 
cover from the appellees the residue 


the amount due the check unpaid 
from the assets the Traders’ Bank. 
The case first impression this 


State. has been held several times, 
that when the drawer check delivers 
it, already certified, the relations the 
payee holder and drawer are not af- 
fected the circumstance that the check 
certified check; their duties and ob- 
ligations toward each other remain the 
same they would have been had the 
check not been certified: 
First Nat. Bank, 238: Rounds 
Smith, Ibid. 245; Brown Leckie, 

And the last case also holds, that 
whether the bank which the check 
drawn actually charges the amount 
the check the account the drawer 
not, immaterial. 

The general rule law, that where 
the payee check receives from the 
drawer the same place where the bank 
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has all the banking hours the next day 
which present it, order hold the 
drawer responsible for non-payment, 
not disputed. The position the ap- 
pellee is, that although the appellant 
might have delayed the presentation 
the check until October and not 
then paid held them responsible; yet, 
fact did present and have cer- 
tified October was bound then 
take the money leave with the 
Traders’ Bank, atthe risk the appellant. 

And this position they are sustained 
all the authority there upon the 
subject; First Nat. Bank Leach, 
350, and many cases cited Boon 
First Nat. Bank, 123 Ind. 78. 

There good reason for this doctrine. 
the appellees, during the business 
hours the afternoon October had 
become suspicious the Traders’ Bank, 
and this check had not been certified, 
they might have drawn their funds from 
the bank, for paid all that day. But 
this check being certified took the 
amount out their control: Brown 

The appellant, having the opportunity 
did not, and the appellees could not take 
the money while might have been ob- 
tained. And this condition was the re- 
sult the action the appellant; 
therefore should bear the consequence. 
true the same condition would have 
existed had the check been 
fore was delivered the appellees, 
but then would have been the result 
their action, and justly the conse- 
quence would have fallen upon them. 

The rules law governing commercial 
paper are, and ought be, general; 
such are convenient and just busi- 
ness the mass, and not subject 
qualification and uncertainty, because 
the effect their application partic- 
ular instances. 
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There nothing this case show 
that the credit the Traders’ Bank was 
shaken during the day which the 
check was certified. the case cited 
from New York the bank failed the 
same day that the check was certified, 
the instance the holder, and still 
was held that the drawer was discharged. 

Judge Peckham, (the 
drawer) apprehended damages from the 
suspected failure the bank could 
not draw out that money, becayse had 
already been appropriated means 
the check thus 

Ill. 267, where note held that 
company, made Wood, payable the 
banking house Conrad, was pre- 
sented the company, when due, the 
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history the decisions made cases rela- 
ting these bonds, the last which the 
Kentucky court appeals, published below, 
will present several instructive features. The 
Owensboro Russellville Co. was char- 
tered Kentucky 1867, and clause its 
charter empowered the county court Daviess 
county subscribe its capital stock, levy taxes 
pay the stock subscribed, and issue bonds 
therefor. vote being taken, majority the 
voters the county authorized subscription 
ten thousand shares $25 each—$250,000 
all—which was subscribed and taken the 
county. 

But the county court issuing the bonds 
the county, went beyond the $250,000, and exe- 
cuted bonds for the additional sum $67,350, 
making the whole amount interest-bearing 


Validity Daviess County, Kentucky, Bonds. 
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banking house Conrad, and certified 
‘‘good,” the supreme court 
holding Wood liable, say: The whole 
case, the view take it, turns 
this proposition: had the holder this 
right (to receive the money), and had 
Conrad any authority whatever pay 
the note, out the funds deposit 
his bank, the credit the makers?” 
And answering this the negative 
made the ground the decision that 
Wood not discharged. 

can scarcely doubted what the de- 
cision the supreme court, then con- 
would have been this case, 
had been presented them. The 
court below decided that the 
were discharged, and that decision af- 
firmed. 


BOND CASES. 


bonds with coupons attached, $317,350. There 
were four classes bonds issued, payable 
five, ten, fifteen and twenty years respectively, 
and the bonds each class had distinct letters, 
and were numbered All the bonds, 
except few sold individuais, were delivered 
the railway company various amounts and 
different dates, and through the company got 

The first litigation regarding the bonds was 
suit tax-payers against the county court 
enjoin the latter from proceeding collect the 
over-issue bonds, the interest, levy 
taxes. This suit designated original 
action” the opinion the court set forth 
below, and resulted judgment, affirmed 
the Kentucky court appeals, declaring the 
power issue bonds limited the sum sub- 
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scribed the county, the issue beyond $250,000 
void, and the tax-payers not liable taxed 
for more than the $250,000 authorized. 

But there had been excessive issue the 
extent $67,350, some the bonds must re- 
garded invalid. Which were they? ap- 
pears from the opinion below that after the de- 
cision the original case the court ap- 
peals, the chancellor whose judgment had been 
affirmed, gave ashis opinion numbers 
the bonds controlled the question which were 
valid, and that the county court, adopting his 
opinion, paid interest the bonds held valid 
him. This opinion the court appeals 
the present case holds extra-judicial, well 
erroneous, and being rendered which 
the bondholders were not parties, was not bind- 
ing them. 

Turning from this momentarily, another 
branch litigation growing out these bonds 
arose the suit one Dickinson, holder, 
against Daviess county, enforce the bonds 
and coupons held him. This suit went tothe 
supreme court the United States Rep. 
897) which likewise held that the county court 
had authority levy taxes issue bonds 
amount excess what was proposed 
voted; that bonds issued without such authority 
were unlawful and void: and further, the court 
decided that the certificate the judge the 
court, upon the back any such bonds, that 
they were issued authorized the statute, 
and the order the court pursuance there- 
of, would not estop the county deny any par- 
ticular bond void account the illegal act 
the court transcending its power. This re- 
versed the lower court who had instructed the 
jury that they believed Dickinson purchased 
the bonds and coupons sued before maturity 
and for value, and without notice that more than 
$250,000 had been issued, was entitled re- 
cover. 

The supreme court after holding the overissue 
void, and the county not estopped the indorsed 
certificate aforesaid, said: 

“Then comes the question, which the bonds are 
valid and which invalid. have doubt that 
the test is, which were first delivered that can as- 


certained, and without regard the classification 
bonds according times payment.” 


And sent the case back for new trial, say- 
ing: 
part his bonds and coupons the plaintiff 


may enforce against the county may depend upon 
further evidence the exact dates the delivery 
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and the purchase the several bonds, that may 
introduced upon another trial this case, perhaps 
some other suit which all the bond holders may 
made 

The decision the Kentucky Court Appeals 
the present case follows out the ruling the 
United States supreme court that the bonds first 
delivered were the valid ones—holding, before 
shown, the chancellor’s opinion the contrary 
not binding—and points out that there dif- 
ficulty showing this fact. finds that the 
22d March, 1870, bonds the county shown 
the register had been issued pay all the 
stock except $25,150. These bonds were all 
within the limit and consequently valid and en- 
forceable. Then the date named the county 
judge delivered the railroad company 185 
twenty year bonds for $500 each, the series 
letter numbered from 255 inclusive, 
amounting $92,500, which, deducting the $25,- 
150 due from the county, made the 
issue. The loss consequently falls the holders 
these bonds, and being all issued the same 
time, the court decides that the $25,150 applica- 
between the various holders. 

The court further decides upon credit the 
county interest paid invalid bonds. Fol- 
lowing the opinion the court, delivered 
Pryor, J., December 


Deposir BANK OWENSBORO SAME. 


Pryor The record before 
which several important and interesting 
questions have been heretofore decided 
this court and the United States su- 
preme court, leaving scarcely open 
question considered. The county 
Daviess had issued bonds amounting 
$67,350 excess the stock sub- 
scribed that county the Owensboro 
Russellville Railroad Company. The 
excessive issue bonds was held invalid 
all the courts where the question was 
raised. under which the county 
subscription was made only authorized 
the issue bonds for $250,000; still, 
bonds, under misapprehension the 
powers conferred, were issued the 
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amount $317,350. The bonds were 
issued and delivered from time time, 
the county court, and, going into 
the hands parties who made in- 
quiry the power the county 
court; the question arises how this 
loss sustained, rather borne, 
the various holders the 
has already been adjudged thatthecounty 
only liable the extent $250, 
The supreme court the case 
County Daviess Dickinson, Sup. Ct. 
Rep. 897, the latter holding some the 
bonds, determining which the 
bonds were valid and which invalid, 
said: 

can have doubt that the test which 
were first delivered, that can ascertained, 
and without regard the classification bonds 


according times payment the order the 
county court.” 


There difficulty showing the 
bonds that were first delivered, the 
clerk kept register showing the times 
delivery. Onthe 22d March, 1870, 
the bonds the county had been de- 
livered pay all the stock except 
$25,150. that date the county judge 
delivered the railroad company 185 
20-year bonds. They were for $500 
each, and the series letter number- 
ing from 255, inclusive, amounting 
more than the bal- 
ance due from the county that day. 
The bonds were delivered the same 
time, and therefore the $25,150 due 
the county must applied the pay- 
ment these bonds. Snch was the 
decision the supreme court, made, 
view the reversal the 
case Dickinson, who had recovered 
the court below. If, upon the re-trial 
the federal court, his bonds were the 
class last delivered, then could only 
recover the extent his por- 
tion what was the time the de- 
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livery, due the county. Besides, 
think just and equitable that those 
holding bonds that were delivered the 
proper exercise the power conferred 
the county court, should paid, and 
those obtaining the bonds after that 
power had been exhausted, should sus- 
tain the 

The main ground contention the 
present appeal the appellants that 
the original action, which the tax- 
payers Daviess county enjoined the 
collection the coupons interest 
the invalid bonds the excess over 
$250,000, the chancellor below had de- 
termined his judgment that the num- 
bers and letters with which the bonds 
were marked, must determine which 
were valid and which invalid: and there- 


fore the question res adjudicata, and 


cannot affected the decision the 
supreme court, the judgment 
the present action. 
action the tax payers against the 
Daviess county court and the railroad 
company, the 
were made parties warning order, 
and the case was submitted upon the 
single point raised the pleadings, and 
that was the demurrer the answer 
the county court, which was in- 
volved the right issue bonds ex- 
cess $250,000, require the payment 
the interest the excess, the bonds 
not being due. The chancellor held 
that the excessive issue was void, and 
restrained the collection the interest. 
The case was affirmed this court 
the question involved. Bush. ror. 
the return the case the chancellor 
undertook modify his judgment 
determining that the numbers, etc., 
the bonds controlled determined the 
question what bonds were valid 
and what invalid, and the county court 
adopting the opinion the chancellor, 
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paid interest bonds that the present 
case are held invalid. After these 
proceedings were had, the present ap- 
pellees, Wathen and wife, the 
April, 1882, tendered answer and 
cross-petition the case the original 
action the tax-payers, the style being 
Howard, &c. Daviess County Court,” 
asking made defendants, alleging 
that they were the holders the bonds 
and wanting equitable distribution 
the tax collected between the holders 
these bonds. The court refused the 
filing the answer, and appeal 
this court held that Wathen and wife 
should heard; that question 
equitable distribution had been made 
the former appeal; and that all the 
bondholders should brought before 
the court with view final decision 
the rights the parties. That 
decision has been had this case, the 
chancellor below adjudging, already 
indicated, that the bonds the county 
became valid and binding the order 
their delivery. The modification 
the judgment rendered the original 


case that was affirmed this court, 


what bonds were valid and what not, 
was the mere opinion the chancellor, 
and not binding these bondholders; 
nor was binding the county court 
make the county responsible 
the holders these bonds declared valid 
the chancellor, and then make the 
county liable for those in- 
valid the judgment the present 
case. The county was mere holder 
the funds trust for the bondholders, 
and ready pay those entitled. The 
bondholders, who were residents and 
non-residents, were not before the court 
name, and had the right appeal 
and open the case. This Wathen and 
wife did, and this court, seeing their 
appeal that distribution the fund 


had been made, required all the holders 
bonds brought before the court, 
order that equitable distribution 
might had. judgment distribu- 
tion affected necessarily all the bond- 
holders. either enlarged dimin- 
ished the amount that some were entitled 
receive. They were all entitled 
heard the validity these bonds, 
and the opinion the chancellor upon 
question not issue, and that was not 
binding the bondholders, should not 
held binding the county court. 
one the class bondholders was en- 
titled open the case that equity might 
done, necessarily applied all, 
and for that reason this court the 
Wathen case, opened the judgment for 
all. the right the county were 
alone involved the case, there might 
some reason for holding the opinion 
the chancellor the first case 
final; but require the county pay 
the bonds that are held valid 
the one court and invalid the other 
would anomalous proceeding, and 
the more the county required 
obey both judgments, they are 
called, for that event the county 
last pay the greater portion 
the excessive issue. 

some these bonds that have been 
held invalid the county has been paying 
interest,and claimed credit the court 
below when paying out the bond- 
holders their proportion the $25,000, 
what had been paid them way 
interest. This right was denied them, 
and cross-appeal has been prayed 
the county court. perceive 
reason why the county not entitled 
the credit. the interest has been paid 
upon greater sum than was due, the 
county should credited it; but 
think, under the circumstances, in- 
terest should this excess 
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interest paid. The judgment 
affirmed the original appeals and re- 


The Kean failure has quickened 
the feeling Illinois that private banks 
and bankers should subject state su- 
pervision, and act subject private 
banks and bankers state control,” 
having the indorsement the State Bar 
Association, pending before the legis- 
lature. 

its terms (1) license bank- 
ing business required, and failure 
procure subjects party upon convic- 
tion toa fine not less than $100, nor more 
than $1,000 imprisonment 
county jail not exceeding one year, 
offence subjects the penitentiary 
imprisonment from one five years. 
(z)The auditor charged with the duty 
grant licenses after full sworn infor- 
mation tendered the applicants stat- 
ing the amount capital, whether cash 
other bankable funds. (3)The re- 
quired capital graded population, 
from $5,000 minimum $200,000 max- 
imum. (4)An examination the audi- 


tor precedes the issuing and 
license may for cause refused 
the auditor. 


When granted, all papers 
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versed the cross appeal, and remand- 


PRIVATE BANK LEGISLATION. 


LAW JOURNAL. 


for proceedings consistent with this 
opinion. 


must recorded the County Re- 
office. (5)Provisions are made 
for death cessation business the 
requirements new application and 
license remaining members. 
ties are provided for false assumption 
partnership names, etc. (6)Reports 
the auditor are provided for whenever 
calls for them, once every three 
months. Sworn reports are required 
and publication required the ex- 
pense the bank some newspaper. 
Penalties for failure make reports are 
provided for. (7)Yearly examinations 
are provided for the auditor the 
expense the bank. (8)The total lia- 
bility any person toa licensed bank 
shall not exceed one-tenth the capital 
stated the license. Bills exchange 
and commercial paper actually owned 
the borrower and not given evade 
the act, are excluded from this 
(9) -Any impairment capital must 
made good within days after notice. 
The auditor may file bill the Circuit 
Court for the appointment receiver, 
and this may done vacation. 


Supreme Court. 


NATIONAL BANKS—T 
DENDS. 


The tax per cent. imposed 
Act Cong. June 30, 1864, 120, 
dividends declared stockholders 
part the earnings, income, gain 
any bank,” was assessable against the 
bank for the whole amount dividends 
declared, notwithstanding that had 
paid the state New York, 
under Act April 23, 1866, impos- 
ing tax against the stockholders upon 
the value their shares, and requiring 
the bank retain the amount thereof 
from the dividends due them, until 
was made appear that their tax was 
paid. 

dividend, and making sworn return 
the taxes due thereon, as.required 
section 120 the act congress, was 
conclusive the liability the bank, 
and could not avoid paying the tax 
showing that, owing undiscovered 
embezzlement its cashier, there were 
‘‘earnings, income, gains” for the 
year, and that the dividends were fact 
ignorantly paid out the capital and 
accumulated surplus former years. 

dissenting. 

Affirming Fed. Rep. 577. 


Central Nat. Bank United States, 
Supreme Court, December 1890. 


Alabama. 


INDORSEMENT BANK—INSUF- 
FICIENT TRANSFER TITLE 
GAGE, 
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ABSTRACTS. 


third person the mortgagee, without 
words grant, does not divest the legal 
title the mortgagee, enable 
the indorsee, one claiming under her, 
maintain ejectment for the land. 


Robinson Cahalan, Supreme Court 
Alabama. Nov. 26, 


this case the Jefferson County Savings Bank 
was mortgagee, and attempted transfer the 
mortgage indorsement the following 
language: 

“For and consideration the sum two hun- 
dred and 60-100 dollars, hereby transfer the within 
deed, mortgage, Mrs. Mary Morrow, without 
recourse 

The court, however, shown above, holds 
that, not containing words grant, the legal 
title was not divested from the savings bank. 
Bankers, rule, course, understand the dif- 
ference method between the transfer title 
negotiable paper, and title interests 
land; but the instance above is, nevertheless, 
worthy note. 


Arkansas. 


PRE- 
SENTMENT—MEANING PROTEST. 


Arkansas, bill payable sight 
entitled grace. 

payable sight, and indorsed for de- 
posit with bank Memphis, Tenn., 
appeared from the complaint that the 
note was executed Arkansas the 
15th March, and presented for pay- 
ment the the same month 
Kansas City, Mo. that objec- 
tion that the complaint showed its 
face that the draft was presented for 
payment prematurely would not sus- 
tained, the court could not say that 
the draft did not pass party Mem- 
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phis, and reach Kansas City time 
presented the drawee the 16th, 
order fix the time actual maturity 
the 

allegation that bill was 
tested for non-payment will deemed 
include all the steps necessary fix the 
liability the drawer, Mansf. 
Dig. Ark. 469, providing that the 
holder shall have his action when protest 
has been properly made, and the lib- 
eral construction which pleadings are 
entitled, and contention, therefore, 
that not alleged that notice dis- 
honor was given, untenable. 


Wards al. Sparks al., Supreme 
Court Arkansas. Nov. 15, 


Indiana. 


INQUIRY. 


The giving the following instruc- 
tion law was requested the circuit 
court suit promissory note, 
was refused, and the refusal held im- 
proper and the instruction proper, the 
supreme court. 


the payee promissory note goes 
bank, where acquainted with its officers, and 
offers sell the bank such note reason- 
able discount, and there nothing the face 
the note that suspicious that would lead 
man ordinary intelligence make inquiry 
how the note was obtained the considera- 
tion therefor, the officers such bank may pur- 
chase such note without making any such in- 
quiry; so, this case, you find from the evi- 
dence that Vincent Harris, the payee the 
note, went the plaintiff (the bank) and offered 
sell said note Nathan Hawkins, the as- 
sistant cashier, for reasonable discount, and 
that said Hawkins was acquainted with said 
Harris, and that said Hawkins did purchase 
said note said Harris for the plaintiff, paying 
him therefor the reasonable value thereof with- 
out making any inquiry said Harris how 


the execution said note had been procured 
what the consideration the note was, such fail- 
ure the part Hawkins make such inquiry 
would not constitute notice him that the note 
had been procured false and fraudulent rep 
resentations made Sader and Harris the 
defendant, that the note had been executed 
without any consideration, that the excess 
the note above $10 was executed without con- 
sideration, unless the jury further find from the 
evidence that there was something written 
printed the face back the note that was 
reasonably calculated cause person ordi- 
nary intelligence make such inquiry.” 


While true that bank other 
person, natural artificial, purchasing 
commercial paper tainted with fraud, 
bound show the payment valuable 
consideration, and rebut notice the 
fraud, such purchaser not called upon 
make inquiry the maker holder 
the circumstances under which the 
paper executed, unless there some- 
thing about the paper itself, the cir- 
cumstances under which presented, 
excite the suspicion person 
common prudence. But persons dealing 
commercial paper are expected use 
reasonable diligence when such paper 
offered for sale under circumstances that 
are calculated excite the suspicion 
reasonably cautious person. 
Jolley, 120 Ind. 301, Rep. 
281. 


Bank Leonhart, Supreme 
Court Indiana, Nov. 25, 1890. 


Defendant, who made promissory 
note purchased from R’s note 
long before the execution de- 
fendant’s note, agreeing pay therefor 
goods cash both, defendant’s 
pleasure; but R’s note was not delivered 
defendant, because did not have 
with him the time. Several months 


a 


| 
| 


afterwards, and after part the price 
had been paid, but before the note was 
delivered defendant, he, for the first 
time, received notice that the note made 
indorsee that, until delivery 
defendant note, the title thereto 
did not pass him; and therefore, al- 
though matured before action 
plaintiff against him his own note, 
could not set off, under Rev. St. Ind. 
348, providing that set-off must con- 
sist matter held the defendant 
the time the suit was and 
section 5503, providing that whatever 
defense set-off the maker any in- 
strument had, before notice assign- 
ment, against the assignor against the 
original payee, shall have also against 
the assignee.” 


Weader First Nat. Bank Craw- 
Supreme Court Indiana, 
Nov. 19, 


lowa. 


EXCHANGE—MATERIAL ALTER- 
ATION AFTER ACCEPTANCE. 


The acceptor bill exchange, 
which has subsequently been rendered 
void material alteration, may main- 
tain action replevin therefor 
against the holder. 


Whether not material altera- 
tion billof exchange after acceptance 
renders absolutely void, will rebut 
the presumption that the holder in- 
nocent holder for value, and put upon 
him the burden showing that pur- 
chased good faith and without notice 
the forgery. 


Smith Eals al., Supreme Court 
Oct. 
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Michigan. 


assignment the payee plaintiff. 
Bitzer Wagar, Supreme Court 
Michigan, November 14, 


Minnesota. 


BILITY FOR 


One who subscribes and pays for 
posed increase the capital stock 
national bank, which increase fact 
never issued, and whom the bank 
officials transfer, instead, old stock 
the bank without his knowledge con- 
sent, not shareholder” within the 
meaning Rev. St. §5151, impos- 
ing individual liability the sharehold- 
ers for the debts national banks. 

The fact that the subscriber for 
the new shares received dividend 
the old shares transferred him, 
does not estop him from denying his 
liability shareholder, where such 
dividend was received the belief that 
was paid him virtue his sub- 
scription the new stock. 

Stephens Follett, al., Circuit Court 
Minnesota, October 13, 1890. 


New York. 


Loan SHERIFF’S ASSIGNMENT Fu- 
MENT. 


sheriff's assignment fees yet 
earned the exercise his official 
duties, against public policy, and 


1e 
or 
aS 

e- 
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void, and bank who takes such assign- 
ment collateral security for discount 
the official’s note, cannot enforce the 
assignment. Reversing Supp. 


Bowery National Bank New York 


Wilson al., Court Appeals New 
York, Second Division, December 


This was interesting case wherein the 
Bowery National Bank New sought 
enforce its claim under assignment 
future fees. 1885, Alexander 
Davidson was the sheriff the city and county 
New York, his term expiring December 31st 
that year, September 1885, the bank 
discounted for Davidson his promissory note for 
$4,500, which was indorsed three accommo- 
dation indorsers. secure the payment this 
loan, Davidson gave the bank written as- 
signment portion such sums money 
might due him for services rendered 
sheriff during the month December that 
year. This assignment was filed September 12, 
with the comptroller the city. December 
the sheriff rendered services for which, Jan- 
uary, 1886, was audited and allowed the sum 
$4,485.75. Prior the commencement 
the action, one John Tully was appointed re- 
ceiver Davidson proceedings supplemen- 
tary execution upon several judgments. The 
bank and the receiver each claiming the money, 
the comptroller refused pay either, and 
March 30, 1886, the bank sued the mayor, alder- 
men and commonalty the city recover the 
amount audited. The city was permitted pay 
the claim into court, and the receiver and two 
other claimants, well the bank, litigated 
over the amount. The lower courts decided 
favor the bank, but the court appeals, 
shown above, holds its claim under the assign- 
ment worthless. 


GUARANTY ATTACHED 
SIGNABILITY. 


guaranty executed and attached 
promissory note the time in- 
dorsed and delivered imposes trust 
confidence the indorsee, and, 
though specifically names him, will 


considered general guaranty the 
note, and not special guaranty per- 
sonal the indorsee, and may 
transferred assignment upon the fur- 
ther indorsement Affirming 
Hun, 248. 

Gere al., Court Ap- 
peals New York, Oct. 1890. 


The guaranty sued was the note the 
Syracuse Iron Works, was signed the defend- 
ants Gere and others, and read follows: 


“For value received John Crouse Co., 
hereby guaranty said John Crouse Co. the pay- 
ment the note hereto annexed, made the Syra- 
cuse Iron Works, for $36,000; said note being dated 
February 1884, payable twelve months after date 
the Merchants’ National Bank Syracuse, with in- 
six per cent. per annum, payable semi-annu- 


The note having been indorsed and the guar- 
anty assigned the plaintiff, the trial court non- 
suited him the ground that the guaranty sued 
upon was special, personal John Crouse Co. 
and did not accrue his benefit; but the gen- 
eral term the supreme court reversed the 
lower court, and their ruling that the guaranty 
was assignable and enforceable the assignee 
has been affirmed the highest court the 
state, shown above. 


Wisconsin. 


Back 
ATTORNEY’s FEE. 


Where bank owning several 
notes,and holding others for collection 
presses the debtor for security, and, 
without knowing the exact amount 
thereof, gives his note and mortgage 
for the sum claimed, and afterwards 
pays full, such payment not vol- 
untary the amount note in- 
cluded among the original claims without 
his knowledge, and upon which nothing 
was actually due, and may recover 
back the amount thereof. 
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promissory note rendered 


non-negotiable the insertion 


agreement the maker pay the ex- 
pense coilection, including reason- 


Interest and Usury. 


THE BANK, 


Editor Banking Law 


Dear careful reading the JouRNAL 
has decided many interesting points for buta 
recent experience raises point that fail 
find covered consulting the file the Jour- 
NAL. 

The following may considered the case 
made: 

Interest the rate percent. per annum 
allowed special written contract under Kan- 
sas statutes. Maximum rate interest allowed 
under New York statute per cent., any ex- 
cess usurious and works forfeiture princi- 
pal and interest. 

One B., the time resident the state 
Kansas borrows $1,000 the payee, corpor- 
ation organized under the laws Kansas, with 
their usual place business within that state, 
payable months after date, office, 
with interest the rate per cent. per an- 
num from maturity, secured mortgage 
real estate Kansas. Some time prior the ma- 
turity the note, maker moves the state 
New York, and after the note matures writes 
payee asking for extension time and that 
note prepared and sent him for his signature 
and return the payee. Renewal note was ac- 
cordingly made out. Interest for the term 
the renewal was computed per an- 
num and added the original principal. Re- 
newal note dated Ks., and payable 
payee’s office the same place, but actually 
signed the state New York and transmitted 
through the mail the payee Kansas. 
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QUERIES AND REPLIES 
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able attorney’s fee. 

Peterson Stoughton State Bank, Su- 
preme Court Wisconsin, November 
25, 


Was the contract embraced the renewal 
note made New York Kansas? Newl 
York, (a)in payee maker, brought 
Kansas, could defendant plead the New York 
usury laws? (b) the action was brought 
New York, could the defendant the usury 

case presented contem- 
plates loan Kansas corporation 
resident Kansas; the the 
note ten per cent. interest 
made and payable Kansas; the re- 
moval the maker, before maturity, 
New York; negotiation mail for re- 
newal; execution renewal note, bear- 
ing ten pet cent. interest New York, 
but payable Kansas; and transmission 
mail payee Kansas. 

such case clear under the au- 
thorities that the renewal note, although 
signed New York and bearing ten per 
cent. interest, enforceable the 
holder either New York, any 
other place where jurisdiction might 
acquired, free from any claim usury 
under the New York law. reaching 
into the question whether delivery, 
which completes contract, was made 
New York, depositing the note 
the mail, Kansas. sufficient 


*Other questions omitted for consideration subse- 
quent issue. 
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for its validity that the note was made 
payable Kansas, favor party, 
who resided there. general rule, 
supported numerous authorities, that 
the place named the note for its pay- 
ment the place whose law determines 
the interest bear. Let cite 
single authority, Miller Tiffany, 


Wall. 310. 


note and mortgage were executed 
Indiana, where the maker resided, and 
made payable Ohio. The Indiana 
rate interest was per cent. while 
uuder the Ohio law, parties might con- 
tract ten per cent. interest. The 
note bore ten per cent. interest. The 
court considering the defense 
usury, said: 


“The general principle relation contracts 
made one place performed another well 
settled. They are governed the law the 
place performance, and the interest allowed 
the law the place performance higher than that 
permitted the place parties may 
stipulate for the higher interest without incurring the 
penalties of usury.” Citing, Andrews v. Pond, 13 
Peters, 77, 78; Curtis Leavitt, Berrien 
Wright. Barb. 213. 


Interest Clause Note. 


BANK, 
CLINTON, Wis, January 26, 


Editor Banking Law 


through the BANKING LAW the effect 
the validity notes the hands third 
the rate seven per cent. per annum paid 
when due and ten per cent. per annum after 
due.” allude double rate notes. deem 
the matter importance, and have many 
such notes these parts, would like au- 
thoritative utterance upon them. Jones. 


construing the clause 
the note—with interest the rate 
seven per cent. per annum paid when 


due, and ten per cent. per annum 


due—we take the meaning pro- 
vision promise pay seven per cent. 


interest maturity, and not then 
paid, pay ten per cent. per annum 
thereafter. see nothing such 
provision invalidate the note. The 
Wisconsin statute fixes the legal rate 
interest seven per cent. but makes 
competent for parties contract 
writing for rate not exceeding ten per 
cent. 1688, San. Annot. Stat. 

The inquiry infers the possibility that 
the double rate the note may affect 
its validity, but neither rate transcends 
the limit permitted law, and per- 
fectly legal for the parties provide 
contract. 

the case Spencer Maxfield, 
Wis. 178, decided when the statute per- 
mitted parties contract for any rate 
interest not exceeding per cent. 
note was given payable three years after 
date and providing for per cent. in- 
any rate after maturity. The note was 
sued and was contended that the 
interest, after maturity, could only 
computed the legal rate prevailing 
absence written contract, viz., 
seven per cent. The court, however, 
held that the absence any agree- 
ment the subject, the higher rate 
continued long the money remained 
unpaid, saying: 

hardly consistent with reason say that 
when parties have contracted for higher rate in- 
terest than the law allows the absence all special 
stipulations upon the subject, that this rate should 
continue only until the debt becomes due, but that 


after default the general statute should apply and re- 
duce that rate.” 


This, seen, decision holding 
the after-maturity rate presumed 
contracted for the parties, the 
sence special agreement the sub- 
jéct, and course recognizes the right 
the parties specially agree writ- 
ing for such after-maturity rate instead 
leaving the court determine 
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Such special written agreement just 
what provided for the notes are 
considering, and the fact that they pro- 
vide higher rate after maturity, than 
before, immaterial, long the 
legal limits are not exceeded. see 
objection the validity the notes 
inquired of. 


Taxation National Bank Shares. 


First NATIONAL BANK, 


Editor Banking Law 


valuable JOURNAL article Taxation 
National Bank Shares,” which leads in- 
quire you concerning predicament which this 
bank seems have gotten into through the er- 
ror our assessing officers. 

The case follows: organized this bank 
August, 1889, and the first recurrence 
the assessing period this state—January 
paid $40,000 our capital stock. 

The assessor for this district, instead assess- 
ing the shares our capital stock 
plainly required the Statutes, assessed 
the bank aggregate sum, taking ac- 
count whatever any fact except that had 
$40,000 capital paid in. 

the County Treasurer the amount such 
taxes improperly assessed, may not the share- 
holders held liable now, some future 
time for the corrected amount? 

Iam not disposed attempt avoid pay- 
ment our taxes, but have not the right 
refuse pay them, without any penalty, until 
are properly assessed? 

And how can that corrected this late day, 
more than year having elapsed since the as- 
sessment was made? 

giving space your issue these 
questions, you will confer favor. 

but justice say that consider your 
JouRNAL essential the conducting our busi- 
dess. have received much aid from its col- 
umns. 


Cas, 
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Answer.—We have not space discuss 
detail the questions presented, but 
our conclusions are follows: 

While the assessment remains 
against the bank the aggregate, the 
bank can refuse pay the taxes for its 
shareholders, and not liable any 
penalty for such refusal. The provision 
the Iowa statute making national 
banks responsible for taxes against the 
shares, reads follows: 


“For the purpose securing the collection taxes 
assessed upon said shares, each banking association 
shall liable pay the same the agent each 
its shareholders under the provisions section 1817 
(new number 1296;) and the association shall retain so 
much any dividend belonging toany shareholder 
shall necessary pay any taxes levied upon his 
Code, 1298. 


The provisions section 1817 (1296) 
referred to, make agent another 
liable for taxes against the principal 
only when has money property 
the latter his possession under his 
control, and the supreme court Iowain 
Hershire First National Bank, lowa, 
272, have held under these sections that 
national bank not liable 
pay the taxes its shares, agent for 
each shareholder, but only liable 
when shown the bank has the 
money, property, credits its share- 
holders under its control, when has 
retained, failed retain dividends. 
some states, Kentucky, the 
court states the bank absolutely liable 
for the tax upon shares, but Iowa the 
rule shown. 

Thus citing, for sake information, 
the obligation which Iowa national 
bank under pay taxes assessed 
against its shares, the rule, course, 
pre-supposes assessment against such 
shares, distinguished from aggre- 
gate assessment against 
While the assessment remains against 
the bank, there obligation what 


at 
in- 
ial 
ild 
vat 
re- 
it- 


130 THE BANKING 
ever upon its part pay, and liabil- 
ity any penalty forrefusing. 
the authority cases cited recent 
numbers. -The taxation against the 
bank the aggregate, instead includ- 
ing the shares the valuation the 
personal property” the individual 
shareholder, provided Code Iowa, 
1297 would shut out any opportunity 
the latter claim deduction ac- 
count debts. (Code 1291; Fed. 
Rep. 505.) 

Can the assessment this late day 
corrected? Section 1322, Code 
provides that the county auditor 
may correct any clerical other error 
the assessment tax-book,” and 
under this statute and Iowa decisions 
the assessment, believe, can yet 
properly made. 
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Protest Instructions. 
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Editor Banking Law 


DEAR bank receives collec- 
tions from correspondents who instruct Protest 
Protest, regardless the Protest attachment 
that usually accompanies the collection. have 
one correspondent who says “pay attention 
those attachments printed the “be governed 
by our instructions.’”” Now in such cases we are gov- 
erned the instructions the one receive 
from, regardless any back that. This may not 
accord with the Gresham decision—but seems 
the proper way. 

TREMAIN, 


such follow the written instruc- 
tion from the transmitting correspond- 
ent. That being the later, should gov- 
ern. The Gresham decision does not 
conflict with this, disable the collector 
from dealing with his immediate corres- 
pondent. 
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Reapers, whether bankers lawyers, will 
confer favor bringing the attention the 
management, information regarding interesting 
bank cases their early stages. 


Precious for the year 1890 shows pro- 
duction during the year the states and terri- 
tories west the Missouri River, including 
British Columbia, follows: Gold, $32,156,916; 
silver, $62,930,831; copper, $20,569,092; lead, 
$11,509,571; total, $127,166,410. making 
the estimates the values the several metals, 
silver has been rated $1.04 per ounce, copper 


cents per pound, and lead $4.30 per 
hundredweight. 


our office force has been kept 
busy for some time past receiving from read- 
ers, having bound and returned, back numbers 
the strongly urge the preser- 
vation the numbers bound form the 
part all our patrons. Reflection regarding 
their contents will show that there very little 
waste matter the reading pages, but that the 
decisions upon essential points, the discussions 
practical questions, and general, the infor- 
mation contained, far too valuable thrown 
away. readily accessible for practical use, 
means the key index the end each 
volume, and every reader who deems the work 
the practical importance him 
his daily business, should not neglect pre- 
serve its contents binding. 


English decision referred our last, where 


bankers were adjudged not 


holders bearer securities pledged their 


broker customers, because they knew 
kers’ not the real owners them, 
Says: 
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CURRENT NEWS AND TOPICS. 


wonder what language Wall St. broker 
would use bank officer from whom was 
seeking loan should ask him whether the col- 
lateral offered was fact his own, and, 
whether was pledged the express authority 
the customer. And, the other 
hand, wonder what would said ina bank 
parlor upon the news being broken there that 
for neglect asking such question the bank 
was legally liable replace the securities, and 
could not hold them secure itself the event 
the borrowing default. All brokers, 
true, not habitually deal thus freely with 
their clients’ property; but recent events suffi- 
ciently disclose how nearly irresistible the 
temptation case emergency pledge cus- 
tomers’ stocks carried margin secure re- 
sources fortemporary The rights all 
parties under such conditions have recently been 
freshly settled upon appeal two cases 
and against the London Join 
Stock Bank. 

The case ali the more interesting because 
the securities pledged were assorted in- 
clude most the varieties valuable paper 
which the custom the Street 
that say, becoming abso- 
lutely the property the holder, despite defect 
title the previous owner, they are acquired 
for full value without notice irregularity. 

There were, for instance, ordinary joint stock 
shares banks and mines indorsed blank 
and transferable bearer demand. And 
there also were Government bonds, expressly 
payable bearer, and requiring 
transfer. Upon the borrowing fail- 
ure the bank sold the collateral. The suit arose 
upon the claim the customers 
reimbursed the bank for the loss their 
property, which never was the broker’s prop- 
erty, and which therefore never could have be- 
the property. The judges took 
that 
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The bank’s defense was that, the securities 
being negotiable, and being acquired the or- 
dinary course business, the defect the bro- 
ker’s title was cured, and, although the shares 
and bonds were not the brokers, they did be- 
come the bank’s according the terms the 
The court expressed itself strongly against 
the doctrine negotiability even the bonds, 
and decided the case against the bank upon 
other ground, namely, that the securities being 
deposited pledge for lump sum, the 
bank was bound inform itself exactly regard- 
ing the ownership the securities, and was 
aware, should have been aware, that they 
might very probably belong the 
clients. The bank believed the broker honest 
and believed might lawfully pledge the 
bonds. But was mistaken the facts and 
the law, and judgment was given So, 
after all, holders securities, even margin 
have some rights, including that deciding 
whether not their property shall pawned, 
and banks which take their authority for grant- 

dispatch from Ayer, Mass., under date Feb- 
ruary has been published the daily press: 

The First National and the North Middlesex 
Savings Banks closed their doors to-day and 
ugly rumors are afloat concerning them. 
Spaulding, cashier both institutions, has been 
missing from town since Monday evening. 
Where gone noone knows. Commissioner 
Savings Banks Warren Locke, who arrived 
this afternoon, said that from superficial ex- 
amination, thought that the savings bank 
all right. The only chance for discrepancy, 
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Bank Inspector Getchell has arrived examine 
the condition the national bank. 

Investigation shows that both banks are sol- 
vent, the latter specially so, none its funds 
have been tampered with. Cashier Spaulding 
has doubtless been dabbling stocks. This 
fact gathered from letter, sent New 
York brokerage firm, received here to-day, de- 
manding remittance $1,500, which letter was 
opened the bank authorities. The theory 
that has been dealing margins and taking 
small sums from the bank which now un- 
able repay. The sums cannot large, since 
the bank was examined only month ago and 
was then all right. 

The Savings Bank Commissioners have or- 
dered injunction placed President Hart- 
well North Middlesex Savings Bank, enjoin- 
ing the bank from doing business for ten days, 
pending investigation its pass books. Each 
depositor has been notified toturn his book 
for examination and comparison with the books 
President Hartwell says the sav- 
ings bank all right, small shortage 
the national bank isfeared. his opinion will 
not exceed $7.000. Stockholders will not as- 
sessed, Since Spaulding bonded $20,000, be- 
sides $75,000 capital stock the bank and 
surplus, People are growing confident that 
there only small deficit. 

The bank examination now going on. 
There was found over $10,000 cash, besides 
Government bonds, the safe, untouched. 
Spaulding was regular member the Metho- 
dist Episcopal church and was accounted man 
sterling habits and upright character. 


l- 
r- 
Be 
it 


CH 
= 


VoL 
I 
Sub: 
Sing 
Cal 
‘ 
juc 
col 
or 
tru 
me 
A 
bro 
cre 
e 


